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Jurisdictional Statement

The Respondent adopts the Jurisdictional Statement of the Appellant.

STATEMENT OF FACTS

The Respondent adopts the Statement of Facts of the Appellant.  The Respondent challenged

the Director’s suspension of his driving privileges of operating a motor vehicle with a blood alcohol

concentration of .10 or more.  At the time of trial, the Respondent did not contest the legitimacy of the

probable cause for his arrest or the lawfulness of his arrest for DWI.  The sole issue was whether his

blood alcohol concentration at the time of driving was greater than .10 percent.  The Respondent’s

expert witness’, Dr. William Watson’s, credentials were not challenged by the Director (Tr. 7).  Dr.

Watson testified as follows:

“...my opinion to a reasonable degree of toxicological certainty, the exact concentration at the

time of the first conduct is indeterminate because of the type of drinking that was involved, that it was,

one, lower than 0.126 grams percent and, in fact, could have been either above or below 0.1 grams

percent.

Q: Would it be fair to say that it was your opinion, however, that clearly it would have been

below a .126?

A: Yes.

Q: Would it be fair to say that whether his blood alcohol concentration was above a .10 or
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below or each of those possibilities are equally probable?

A: It is hard to put an exact mathematical value on it because of the difficulty in doing the

calculations in a situation like this, but I have no information to tell me that it wouldn’t be

approximately...

Q: That it would be approximately what, Dr. Watson, I’m sorry?

A: Equally likely that it was above or below.

Q: The opinion that you’ve given, is that based upon certain scientific principals that are

generally accepted in the profession of toxicology and pharmacology?

A: Yes.  It is.  (L.F. 10-11)
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POINTS RELIED ON

The trial court did not err in setting aside the Director’s suspension of the Respondent’s driving

privileges because the scientific testimony of the Respondent’s toxicologist established that there was a

fifty (50%) percent likelihood that the blood alcohol of the Respondent at the time of his arrest was

below .10 percent and  Section 302.500-545, RSMo. requires that the trial court in sustaining the

Director’s suspension find that the Respondent was arrested upon probable cause and was driving with

a blood alcohol concentration of .10 percent or more.   Kinzenbaw v. Director of Revenue, 62 S.W. 3d

(Mo. Banc 2001), Green v. Director of Revenue, 961 S.W.2d 936 (Mo.App.ED. 1998), Anderson v.

Director of Revenue, 944 S.W.2d 222 (Mo.App.WD 1997).
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ARGUMENT

The trial court did not err in setting aside the Director’s suspension of the Respondent’s driving

privileges because the evidence was established in the scientific testimony of a toxicologist that there

was a fifty (50%) percent likelihood that the blood alcohol of the Respondent at the time of his arrest

was below .10 percent and  Section 302.500-545, RSMo. requires that the trial court in sustaining the

Director’s suspension find that the Respondent was arrested upon probable cause and was driving with

a blood alcohol concentration of .01 percent.  Green v. Director of Revenue, 961 S.W.2d 936 at 938

(Mo.App.ED. 1998), Anderson v. Director of Revenue, 944 S.W.2d 222 (Mo.App.WD 1997).

For the Respondent’s driving privileges to be suspended, the Director must establish that the

Respondent was arrested upon probable cause to believe that he was driving while intoxicated and that

his blood alcohol concentration was .10 percent or more at the time of his driving.  The Respondent in

this case does not challenge the facts establishing probable cause or the legality of his arrest.  He

premises his case solely on whether the burden of proof has been met on the issue of his blood alcohol

concentration at the time of driving.

Wigmore recognized that the burden of proof encompassed two concepts.  First, it

encompasses the notion that one party have the burden of going forward to establish a prima facie

case.  Secondly, the concept of burden of proof encompasses the concept of “the risk of non-

persuasion”.  9 Wigmore, Evidence Section 2483-2498; 2499-2550.   Noting that the “risk of non-

persuasion” was that duty of him who has the risk of any given proposition on which parties are at issue,

“who will lose the case if he does not make this proposition out, when all has been said and done”.

This Court recognized this distinction in Kinzenbaw v. Director of Revenue, 62 S.W. 3d 49,
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53-54 (Mo. Banc 2001).  There, the Court relying on Black’s Law Dictionary stated that the burden of

persuasion is “a party’s duty to convince the fact-finder to view the facts in a way that favors that

party”.  Black’s Law Dictionary, 190 (7th edition 1999).   The burden of producing evidence is “a

party’s duty to introduce enough evidence on an issue to have the issue decided by the fact-finder,

rather than decided against the party in a peremptory ruling such as a summary judgment or directed

verdict”. Id

The Appellant in this case fails to note that the burden of non-persuasion on the Respondent

driver in these cases is not to establish the positive existence of a fact, but is instead to prove the

negative, i.e. that the Respondent’s blood alcohol concentration was not .10 percent or higher.  In

Green v. Missouri Director of Revenue, the Eastern District in fact held that: “when the Director makes

a prima facie case, the burden shifts to the driver to establish that his BAC was not at least .10 percent

when he was driving”.  Green v. Missouri Director of Revenue, 961 S.W.2d 936 at 938 (Mo.App.ED.

1998).  (emphasis mine)
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Here, the sole and unchallenged scientific testimony presented by a Board Certified toxicologist

and pharmacologist was that the driver in this case had a blood alcohol concentration that was equally

likely to be above or below .10 percent at the time he was driving and arrested while driving while

intoxicated.  Respondent’s position is that his risk of non-persuasion is to establish that his blood alcohol

concentration was not .10 percent or higher.  The Director would argue that it is the burden on the

driver to establish a greater than fifty (50%) percent likelihood that the blood alcohol concentration was

lower than .10 percent.  That is the issue before this Court.  It is the Respondent’s position that the

Respondent’s risk of non-persuasion was not to prove a positive fact (that his blood alcohol

concentration was lower than .10 percent), but merely to prove a negative fact, i.e. this blood alcohol

concentration was not .10 percent or higher.  Since it was the testimony of the toxicologist that the

likelihood of a blood alcohol concentration of .10 percent or more was not greater than fifty (50%)

percent, Respondent’s burden was not met since as it is the responsibility of the trial court to sustain the

Director’s decision if, and only if, the trial court finds that the Respondent’s blood alcohol concentration

was .10 percent or higher.
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CONCLUSION

The Respondent’s risk of non-persuasion in this case was to establish that the blood alcohol

concentration of the Respondent was not .10 percent or higher.  This burden was met by establishing

that the likelihood of the Respondent’s blood alcohol concentration of being .10 percent or higher was

not greater than fifty (50%) percent.

Accordingly, the Respondent respectfully suggests that the decision of the trial court should be

sustained.
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